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Criminal Law and Cultural Lag:
Drug Prohibition as Anachronism

Craig Reinarman

Laws originally enacted as expressions of widely shared values sometimes fall

out of step with evolving norms and so become anachronisms. In 1648, the laws

of the American state of Massachusetts forbade both the worship of gods other

than Jesus and being a “stubborn or rebellious son,” each crime punishable by

death.! Until the 1980s Massachusetts retained “blue laws” that prohibited the sale

of alcoholic beverages and playing music in cafes on Sundays.2 My examples are
drawn from US law, but every society will have its own such legal anachronisms,

ranging from mischievous to barbarous.

American racial laws that once passed for common sense eventually came
into conflict with evolving norms and were changed. In the 18® and 19* centu-
ry, various state laws made it a crime for slaves to run away from their masters;
the Constitution required citizens to “deliver up” such runaways to their owners.
Southern states passed laws making it a crime, punishable by imprisonment, to
teach slaves how to read and write. Long after slavery was officially abolished,
the US Supreme Court upheld segregationist laws on grounds of the “separate
but equal” doctrine® that was not formally overturned as an oxymoron until the
1950s.4 Many states within the US maintained anti-miscegenation laws prohib-
iting inter-racial marriage until the Supreme Court finally ruled them unconsti-
tutional in the 1960s.’ :

Laws regulating sexual behavior provide further illustrations. Until 1960,
virtnally all US states had laws that criminalized gay sex. As recently as the
1980s the Supreme Court upheld a conviction for homosexual sex on the grounds
that anti-sodomy laws were “firmly rooted in Judeo-Christian moral and ethical

1 Hall et al. (2005, p.21-22.)

2 Most such blue laws were repealed when business lobbies convinced Massachusetts’ legislators
that the state was losing sales and tax revenues to neighboring states that did not have such
laws. )

Plessey v. Ferguson 1896.

Brown v. Board of Education 1954.

Loving v. Virginia 1967.

[ SN WL}



68 Craig Reinarman

standards.”® Only in 2003 did the Court reverse itself, its majority acknowledging
that societal norms had changed and concluding that a law criminalizing homo-
sexual sodomy but not heterosexual sodomy “furthers no legitimate state interest
which can justify its intrusion into the personal and private life of the individual.”’
Such cases suggest that cultural practices can push norms beyond the bound-
aries of existing law. When behaviors defined as crimes in law become normalized
in practice, the ineffectiveness of the law becomes clear.! As Sebastian Scheerer
(1978, p.586) has suggested with regard to drug law, legislators then face a choice:
re-affirm the legitimacy of the law through increased penalties, intensified en-
forcement, and the like, or reform the law to accommodate the formerly deviant
behavior. For example, US conservatives reaffirmed the legitimacy of convention-
al family structures and impeded progress toward legalization of gay marriage
by passing the Defense of Marriage Act in 1996. Examples of reform include the
abolition of slavery and the decriminalization of inter-racial marriage. Music can
now be heard in Massachusetts’ cafes on Sundays. Some behaviors once defined
as crime have been sufficiently dome sticated by widespread cultural practices that
the laws against them were washed away like Jurassic juridical residue; for other
behaviors, however, criminal laws persist despite normative change.

Such gaps between norms and law can be seen as one form of what Universi-
ty of Chicago sociologist William F. Ogburn called “cultural lag” (1 922). Ogburn
wrote mostly about the ways in which non-material culture can lag behind tech-
nological innovations in material culture (. g., the automobile). But he allowed
that change sometimes flows in the opposite direction; “lag” does not necessar-
ily mean that one part of culture is failing and must inevitably “catch up” to the

other. In its most basic form, Ogburn’s hypothesis calls attention to the frictions

or maladjustments that can arise when interdependent parts of a culture change

at different velocities or to different degrees.’
One example is workers’ compensation law. In the early 20% century, Og-

burn noted, rapid industrialization had given rise to an epidemic of factory-floor

Bowers v. Hardwick 1986.

Lawrence v. Texas 2003.

Criminologist Edwin Sutherland once remarked, “Where customs are strong, law is unneces-
sary; where customs are weak, law is useless.”

9~ Ogburn was criticized as a technological determinist because his theory of social change
had culture “catching up” to technological innovation. But as Weber suggested with religion,
Ogburn noted that non-material culture could drive change in the material world. Ogburn
often neglected the many instances in which there was conflict rather than consensus about
cultural norms; reforms seenasa victory for one faction were often seen as a defeat for another.
Gusfield (1963) called attention to the “status politics” involved in such conflicts, particularly
the Temperance Crusade against drink. T am grateful to Harry G. Levine for this point.

0~
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70 Craig Reinarman

into the medicine cabinets of middleAmerica, prescribed for a expanding array of
anxieties. In the 1960s Benzedrine and other amphetamine-type stimulants were
widely prescribed for fatigue, weight loss, and mood control. Since the 1980s
physicians have written millions of prescriptions for Ritalin, Adderall, and oth-
er amphetamine-based drugs for children thought to be afflicted with Attention
Deficit Hyperactivity Disorder to improve their ability to focus and function (see
De Grandpre 1999). Prozac (fluoxetine) and its chemical cousins, a new class of
anti-depressants called selective serotonin re-uptake inhibitors or SSRI’s, were
also quickly prescribed to millions, including many whose symptoms did not meet
the criteria for bipolar depressive disorder but who simply liked themselves bet-
ter when taking an SSRI (Kramer [1993,p.15] called this “cosmetic psychophar-
macology”). In addition to the metastasizing market for espresso drinks sparked
by Starbucks, corner stores and supermarkets now sell new “energy drinks” like
Red Bull, Monster Energy, and.6-Hour Power, which consist largely of concen-
trated doses of caffeine and sugar.! Since the 1990s there has been an “epidem-
ic” of insomnia and a quadrupling of prescriptions for Ambien, Lunestra, and
other sleeping pills.

Over the same decades there has been a parallel rise in illicit or “recreation-
al” drug use. In the US as well as globally, the most common illicit drug is can-
nabis. More than 100 million Americans report lifetime prevalence of cannabis

use, over 40% of the population age 12 and older (SAMHSA 2012). Nearly one

in five are current users. Prevalence continues to climb in part due to the recent
re-discovery of a growing range of therapeutic effects of cannabis and the pas-
sage of medical marijuana laws that effectively blur the boundary between rec-
reational and medicinal use (e. g., Reinarman et al 2011). Millions more Ameri-
cans report use of Ecstasy (MDMA), methamphetamine, LSD, and other illicit
drugs. Non-medical use of pain relievers, particularly the synthetic opiate Oxy-
codone, has become the fastest growing and second most prevalent form of illicit
drug use (SAMHSA 2012, 91).

Politicians and drug control officials ritualistically invoke the imaginary of
a “drug-free America” in part because all trends have been moving in precisely
the opposite direction for half a century. They are making an incantation against
the tide of cultural practice. Certainly the widespread use of licit and illicit drugs
entails risks, but there is little evidence to suggest that criminal law is an effec-
tive means of reducing those risks, never mind putting the drug genie back in the
bottle. Indeed, there is growing evidence that drug use, licit and illicit, has be-

11 The US Food and Drug Administration has received reports on 18 deaths, 150 injuries, and
13,000 hospital emergency room visits in which these “energy drinks” are cited (Meier 2012).

Criminal Law and Cultural Lag: Drug Prohibition as Anachronism . 71

come “normalized” in modern societies — widely consumed not Jjust among the
marginalized or in deviant subcultures but in the everyday lives of educated, em-

ployed, engaged citizens, most of whom never fall into the much-predicted abyss

of addiction.” That UN drug control treaties and national drug laws lag behind

these trends, and continue to produce mass arrests and imprisonment of drug us-

ers, can be taken as a rough indicator of their legal anachronicity.

How is the legitimacy of punitive prohibition laws sustained?

Given the widespread and growing use of drugs as technologies of the self and
the well-known collateral costs and casualties of mass incarceration, the persis-
tence of punitive drug laws begs for explanation. How is the legitimacy of such
laws sustained in the face of their failure? There are many pieces to this puzzle,
but here I focus on two key factors that help hold prohibition laws in place. Both
are drawn from the US experience, but they apply in some measure to most coun-
tries that are signatories to the UN drug control conventions advocated by the US.

The first is what I shall call the drug control industrial complex. One key
reason why laws can become anachronisms is that institutional interests continue
to defend them well past the point at which they were in synch with norms. Drug
use was first formally criminalized in the US after World War I. Alcohol Prohi-
bition passed in 1919 and some of the Treasury Department’s prohibition agents

'were charged with developing drug policy. They actively sought to criminalize

drug use and to export drug prohibition to other countries.’* The new Bureau
of Narcotics stoked race and class prejudices to create fear of “alien” drugs and

. deviant users in a process of reciprocal demonization. From their inception un-

til today, US drug laws have been enforced in a racially discriminatory manner,
functioning as mechanisms for the social control of the dangerous class du jour.

After drink was legalized again by the repeal of alcohol prohibition in 1933,
narcotics agents became more zealous in their suppression of other drugs. The Bu-
reau expanded its power and purview by criminalizing cannabis in 1937. A gener-
ation later when President Nixon declared “war on drugs,” drug law enforcement
expanded further, reaching into more agencies and levels of the state.’s By 2000,
drug arrests had become the largest category of arrests, helping to quadruple the

12 For compelling empirical evidence of such normalization, see, e. g., Parker et al. (1998) and
Eisenbach-Stangl et al. (2009). )

13 Among the best sources on this are Bewley-Taylor (2001) and Levine (2003).

14 See, e.g., Musto (1973) and Alexander (2010). '

15 Epstein (1977) provides the most detailed history of the Bureau’s expansion.
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U.S. incarceration rate to the highest in the world, five to ten times higher than
comparable industrialized democracies.’ The number of Americans incarcerat-
ed specifically for drug offenses increased ten-fold between 1980 and 2006.” The
US currently imprisons more citizens for drug offenses than all original member
states of the European Union together imprison for all offenses combmed de-
spite the EU’s larger population.

Across the US and globally, drug control agencies share intelligence, equip-
ment, technical knowledge, professional lore, a specific anti-drug ideology, and,
not least, material interests. Funding for these agencies and the careers of the
political appointees and agents who staff them depends on a perpetual threat of
“drugs” and on the claim that only more drug law enforcement will finally elimi-
nate the evil. The Bureau of Narcotics created criminalization, and criminaliza-
tion in turn created a drug control industry. The network of inter-linked agencies
of the state involved in drug control, together with the many corporate entities that
sell related products and services, constitutes a drug control industrial complex.

This complex is the most essential political force sustaining prohibition laws.
To give one illustration, after the crack cocaine scare faded in the early 1990s
(Reinarman and Levine, 1997), cannabis arrests skyrocketed to new records each

" year, doubling between 1980 and 2010 (FBI 2011).!® This upsurge was not driven

by increased cannabis use, which was stable or declining, but by the increased ca-
pacity of the drug control industry. The Reagan and Bush-I administrations dra-
matically expanded the drug war. The Clinton administration further increased
drug war funding to support local police departments, contingent upon “effective-
ness” as measured by drug arrests. With cannabis by far the most commonly used
illicit drug, cannabis users were the low-hanging fruit. The Drug Enforcement
Administration has continued to raid medical marijuana dispensaries in defiance
of President Obama’s stated policy of non-interference with such dispensaries in
states that have legalized them * When drug policy reform activists succeeded in

gathering enough signatures to get a marijuana legalization measure on the 2010

ballot in California, the California Police Chiefs Association, the California Nar-
cotic Officers’ Association, and police union lobbyists led the opposition. When-
ever punitive prohibition laws have been threatened by reform, the drug control
industry has defended them.

16  Cooney and Burt (2008); International Center for Prison Studies (2012).
17 Bureau of Justice Statistics (2007), Table 4.1. _
18  On the crack scare, see Reinarman and Levine (1997); on the rise in cannabis arrests, see

Federal Bureau of Investigation (2011).
19 US Department of Justice 2009.
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The second factor holding prohibitionist drug laws in place, ironically, is an
effect of those very laws: The direct and indirect consequences of criminaliza-~
tion on labeling and stigmatizing drug users tends to marginalize them, to push
them underground, outside the orbit of conventional society. This amplifies the -
deviance and helps produce the conditions and contexts in which drug use takes
more problematic forms and appears to be associated with feared effects. In this
way, criminalization creates its own constituency.

For example, three of the problems that people fear most about illicit drugs
are crime, overdose deaths, and the spread of debilitating diseases like HIV/AIDS
and Hepatitis-C. The media, politicians, and citizens typically speak of these
problems as if they are “caused” by illicit drug use, but they are actually driven
at least as much by drug laws. Research has long shown that much “drug-related
crime” by opiate addicts is engendered by the dehumanizing funnel of narrowing
options and deepening desperation that result more from the context of criminal-
ization than from addiction per se. What were called “crack-related homicides”
turned out to result less from the effects of the drug than from the exigencies of
black markets in impoverished inner cities —widespread unemployment, high prof-
it potential, intense competition, easy availability of guns, and no recourse to le-
gal means of dispute resolution.?’ Similarly, most overdose deaths are a function
of the absence of potency labeling and quality controls in illicit drug markets,
and the refusal of drug law enforcers to allow the distribution of opioid antago-
nists like Naloxone, which can reverse overdoses and save lives. And the spread
of HIV/AIDS and Hepatitis-C among injection drug users stems from the crimi-
nalization of injection equipment, which makes it artificially scarce and thereby
encourages unsafe injection practices such as syringe sharing.

The point is that drug prohibition laws persist, despite long-standing evi-
dence of their ineffectiveness, in part because they create a self~fulfilling prophe-
cy. The drug control industrial complex, abetted by the media and political elites, ‘
has framed drug use so as to create public fear and moral condemnation, which
are then mobilized to justify and intensify criminalization. The punitive drug
laws that result, in turn, help create the conditions and consequences that appear
to confirm the fears and thus the need for punitive drug laws.

20  See,e.g., Goldstein et al. 1997
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The cultural and political base of drug law reform

If drugs are increasingly used as technologies of the self and normalized in mod-
ern societies, and if, in spite of this, political elites continue to support punitive
prohibition, then we arrive back at Scheerer’s question: Will this contradiction,
or what I have described as the cultural lag between norms and law, lead legisla-
tors to reaffirm the legitimacy of prohibition laws with new fervor, or instead to
reform the laws to accommodate formerly deviant drug use?

Scheerer posed this question in his seminal comparative analysis of shifts
in Dutch and German drug law. He sought to understand why, in response to the
rise of illicit drug use in the 19603, German political elites chose to reaffirm pu-
nitive prohibition laws while Dutch elites chose legal reforms that accommodated
illicit drug use. He hoped to identify the conditions of possibility for the decrim-
inalization of drug use. He found crucial differences in the role played by mor-
al conservatives, in interest group structure, and in the extent to which political
parties politicized drug issues for electoral gain. He found that such differences
in political culture gave the Dutch a greater capacity for creating space within
conventional norms for emerging subcultural challenges.

Scheerer noted one distinct difference in Dutch political culture — whose
views were considered — that is, in my view, turning out to be an important ele-
ment in drug policy reform successes elsewhere. As Scheerer showed, where Ger-
man legislators invited testimony only from conservative experts who supported
criminalization, Dutch legislators solicited a wide range of views including those
of illicit drug users themselves.* Dutch drug user activists from the “respectable”
classes — people with some power to challenge labeling and resist stigmatization
— asserted the legitimacy of their own practices and were heard in elite forums.

This leads me to suggest that the increasing use of drugs as technologies of
the self and the normalization of drug use in non-deviant populations have creat-
ed a cultural and political base for drug law reform. The increasingly educated,
employed, engaged citizens who use drugs have the cultural capital and politi-
cal power to contest the stigmatizing stereotypes of the state. With use spreading
into more pharmacological categories and across more segments of the popula-
tion for more purposes, labels like “pothead” and “junkie” that are often deployed
to dismiss drug users as mere deviants and to justify Jaﬂmg them lose much of
‘their adhesive force.

21 The Netherlands’ first drug policy commission included a representative of the Dutch juskibond
[junkie union] as a member (Prof. Louk Hulsman, interview, 7/2/91).
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"Itake as evidence of this cultural-political base the reform trend seen in many
countries in the past 20 years, which has moved drug laws in the Dutch direction.??

- While most politicians in the US continue to reaffirm the legitimacy of punitive

prohibition laws, many have supported reforms that accommodate modes of drug
use once defined as criminal. Syringe exchange programs, for example, operate
in over 150 US cities as practical public health measures — in defiance of federal
laws but usually with the support of local governments. Since 1996 voters in 18
states and Washington, DC, have passed laws allowing the medicinal use of can-
nabis. Numerous US cities have passed referenda making cannabis law enforce-
ment the lowest police priority.?

Gallup and other public opinion polls have shown for the first time that a ma-
jority of Americans éupport decriminalizing cannabis and regulating it like alco-
hol.** In California in 2010 46 % of voters supported a ballot initiative to legalize
and regulate cannabis. In 2012, a majority of voters in Colorado and Washington
State did pass similar cannabis legalization measures. This sets up a constitutional
confrontation®, but at the very least these new legalization laws will force an un-
precedented drug policy debate in the US. Even the current Supreme Court, the
most ideologically conservative in generations, ruled that the harsh laws passed
during the national hysteria over crack cocaine had led to discriminatory sen-
tencing patterns, and therefore that judicial departures from the long mandatory
sentences mandated. by those laws are justified.?® Congress later passed the Fair
Sentencing Act of 2010 to reduce these sentencing inequities. From the nation-
al to the local level, there is growing support for treatment rather than imprison-
ment for problematic drug users.~

More important than drug law reforms in the US is what Bewley-Taylor (2012)
aptly calls the “fracturing” of the international consensus supporting the global

22 Paradoxically, amidst all this movement in the Dutch direction, the Dutch government stepped
back from their path-breaking decriminalization policy with a 2011 law that restricts cannabis
sales to Dutch citizens. Neighboring governments concerned about drug tourism pressured a
new, conservative Dutch governing coalition comprised of the dominant free market party, the
VVD, and the anti-immigrant party, PV'V. This coalition came to power in 2010 and collapsed
in 2012. The 2012 election brought to power a new coalition which reduced the influence of the
PVV and increased that of the labor party, the PVDA.Implementation remains incomplete, and
the new law has led to a resurgence of street dealing and resistance at the local level, notably by
the Burgemeester of Amsterdam. It remains to be seen what drug policy the new government
will adopt.

23 For a useful overview of US drug law reforms in 2012, see Newman (2012).

24 See, e.g., ABC News 2009; Gallup 2012.

25  In an earlier medical cannabis case, the Supreme Court reaffirmed the supremacy of federal
over state drug laws (Gonzales v. Raich 2006).

26  Kimbrough v. United States 2007.
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prohibition regime that the US engineered. For the first time there is serious dis-
cussion of revising the UN drug control treaties to allow countries to “opt out.”
Meetings of the UN Committee on Narcotic Drugs, which monitors implementa-
tion of the treaties, have been marked by more and more country representatives
arguing on public health and human rights grounds against continued prohibition
and in favor of harm reduction strategies. There have been a growing number of
what Bewley-Taylor calls “soft defections” from parts of the UN treaties, as well
as “domestic normalization of harm reduction” in-at least 70 countries, including
perhaps 20 that have adopted some form of partial decriminalization. The Glob-
al Commission on Drug Policy — a distinguished body that included former UN
Secretary-General Kofi Annan, several former presidents and prime ministers,
and Reagan administration Secretary of State George Schultz and Federal Re-
serve Bank Chairman Paul Volcker — issued a report calling for an end to crim-
inalization and for experiments with legal regulation of drugs (2011). Decrimi-

nalization is taking a variety of forms and is developing at different velocities,

but it is a clear trend.”

What journalist Alma Guillermoprieto called the “rebellion in Cartagena”
provided further evidence of this fractured consensus. At a conference of North
and South American states in 2012, the presidents of Columbia, Guatemala, and
Costa Rica openly challenged punitive prohibition laws as harmful anachronisms.
This discursive rupture was “a startling, unprogrammed and rebellious discus-
sion” which, “for the first time in forty years challenged the United States’ dom-
inance on drug issues.” Heads of state “openly debated ... whether the best way
to stop the rolling disaster was an end to the US-sponsored and —dictated war on
drugs and at least partial legalization.... The very word ‘legalization’ has been
taboo for so long that it was a shock to hear it mentioned as a sensible option by
unimpeachable allies of the United States.” Guillermoprieto reached the “inescap-
able” conclusion that “race, inequality, and class segregation, which cut across all
aspects of Latin American societies, underpinned” their drug problems. Repre-
senting the US, President Obama was put on the defensive but continued to reaf-
firm the legitimacy of prohibition laws, insisting that legalization is not a viable
option. Nonetheless, Guillermoprieto wrote, “Something important happened.....
A taboo was broken, a conversation began....” The war on drugs “has become too
destructive to be defensible” (2012, p.39-41).

How are we to understand this seemingly sudden turn from formerly silent
leaders who had long acquiesced in US drug policy hegemony? An adequate an-
swer would have many parts but would certainly include: a drug war that impris-

27  See, e.g., Rosmarin and Eastwood 2012.

Criminal Law and Cultural Lag: Drug Prohibition as Ahachronism 77

ons hyndreds of thousands and yet fails on its own terms and has led to 50,000
deac'i in Mexico alone; the continued spread of HIV/AIDS; the extraordinar;/ or-
ganizing work by knowledgeable interest groups and NGOs like the Drug Polic
Alliance to open up the debate, change public opinion, and promote drug law re}-,
form; and §upport for such efforts by some business elites and moral conservatives
To this }1st I would add growing millions of “respectable” citizens who have;
found bot}} licit and illicit drugs to be functional technologies of the self, and who
now constitute the cultural and political base for drug law reform. The (’iru con-
tr.o.l industrial complex and other state interests will continue to .reafﬁrm t%le le-
g1j£1macy of punitive drug laws. The difference is, they now face the fierce head-
winds of cultural practices that can no longer be dismissed as deviant.
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